Pfresidential Decree on Forbidden and Restricted Areas Along Egyptian Borders: Egypt's Miscarriage
o]
Its International Human Rights Duties
GISELLA ARDEN SAMUDIONO, Rangga Aditya Dachlan, S.H., LL.M.
UNIVERSITAS

GADJAH MADA Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/

TABLE OF CONTENTS

TITLE PAGE .........oooiiieeeeeeee e i
ENDORSEMENT ..ot i
APPROVAL ...ttt e e il
DISCLAIMER ...t et v
QUOTATION ..ot e e e et e e e e e earee s \
ACKNOWLEDGEMENTS ...t vi
TABLE OF CONTENTS ... xi
ABSTRACT ..ottt et e Xiv
INTISARI ..ot e e e e e e e e e e itaee e e e XV

CHAPTER I: INTRODUCTION

AL BACKGROUND ....oiiiiiiieiiiieeiiieeiteeeiteeeieeesieeesbeeesaseeeaseesnseessneesnseesnanes 1
B. RESEARCH QUESTIONS ....utiiiiiiiiieeeiitieeeeiireeeeeitaeeeesaneeeeesasseeesenssaeseennns 9
C. GUARANTEE OF AUTHENTICITY ...cuvvieeeeiuiieeeesiirieeeeierreeeesnreeeeennnseeessnnns 9
D. RESEARCH GOALS
D.1. Objective GOAlS ...cceevvieiiieiieiieeie e 12
D.2. Subjective GOal ......coocvieiiiiiiiiieeie et 12
E. RESEARCH PURPOSES
E.1. Objective PUIPOSES ...c.eeevieeiiieiieeiieiieeieeiee et 13
E.2. Subjective PUIPOSES .....ccovveeiiiiieeiieiieeieeee et 14

CHAPTER 1I: THEORETICAL REVIEW

A. A BRIEF REVIEW OF INTERNATIONAL LAW THEORIES:

STATE'S SOVEREIGNTY AND IMPLEMENTATION OF TREATIES .......cccceeeneeee. 15
A.1. Egypt as A Sovereign State and Subject of International Law .... 15
A.2. Egypt's Acceptance of International Law: Automatic
Incorporation of Treaties into Egyptian National Law ..........c..cc..c...... 18

B. REVIEW OF INTERNATIONAL HUMAN RIGHTS LAW THEORIES:

HISTORICAL OVERVIEW, CHARACTERISTICS, AND STATES' CONSENT

TO BE BOUND ..ottt ettt e st 20
B.1. The Emergence and States' Awareness of International Human
RIGIES LaW .eiiiiieiiieeieee et et et 21
B.2. State's consent to be bound by International Human Rights
TTEATIES 1.uvveeuiieeiiieiieeiieeite ettt ettt et eeteeseaeebeesabeenbeessbeenseesnseenseennns 25

C. RELEVANCE OF THE AFRICAN SYSTEM OF HUMAN RIGHTS PROTECTION 27
C.1. The African Charter on Human and Peoples' Rights.................... 27
C.2. The African Commission on Human and Peoples' Rights............ 29
C.3. The African Court on Human and Peoples' Rights....................... 32

X1



Presidential Decree on Forbidden and Restricted Areas Along Egyptian Borders: Egypt's Miscarriage
of
Its International Human Rights Duties )
GISELLA ARDEN SAMUDIONO, Rangga Aditya Dachlan, S.H., LL.M.
UNIVERSITAS

GADJAH MADA Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/

D. INDIGENOUS PEOPLES UNDER INTERNATIONAL LAW: AN OVERVIEW OF
INDIGENOUS PEOPLES' RIGHTS RECOGNITION AND DEVELOPMENT UNDER

THE UNITED NATIONS AND THE AFRICAN HUMAN RIGHTS SYSTEMS.......... 35
D.1. The History of Indigenous Peoples' Rights Recognition and
States' Affirmative Measures Through International Instruments........ 36
D.2. Indigenous Peoples' Rights under the African Human Rights
SYSLEITL ..iiiiiieeiiee ettt ettt et e st e et e e s e e snbee e 41

CHAPTER I1I: RESEARCH METHODOLOGY

A.RESEARCH FORMAT ....ooiiiiiiiiiiieiiiee ettt et 44
B. SOURCES OF DATA ...ooiiiiiiiie ettt eitaaa e 45
C. DATA COLLECTION METHOD ....cccoitiiieeeiiiieeeiiieeeeeeiireeeesireeeeeavaeeeeeneneas 46
D. DATA ANALYSIS ..uettiieeeeiiieeeeiiieeeesteeeeeeaveeeseetaeeeesaseeeessasseeesesssseaeannns 48

D.1. Interpretation of Treaties .........ccccceeveeriieesieniiieieeie e 48
E. CHALLENGES ...oiiiiiiiiiieeeiitee ettt e e et e e e eive e e s eitveeeseasaaeesnsaaeesensaeaeannns 51

CHAPTER 1V: RESEARCH RESULT AND ANALYSIS

A. WHO ARE THE NUBIANS? ...oiiiiiieiiieeeiieeeiteesiteesitteeireesireesieeessee e 52
A.1. The Issue of Mass Displacement of the Nubians ............cccc.c..... 53
A.2. The Nubians' Claim to Return to Their Ancestral Lands and
The Enforcement of the Egyptian Presidential Decree Number 444... 56

B. THE ACCORDANCE OF EGYPT'S CONDUCTS WITH ITS INTERNATIONAL

HUMAN RIGHTS DUTIES ...ttt 62

B.1. The Accordance of Egypt's Conducts to Its Human Rights

Duties under the United Nations' System ..........ccccceevverviienienieeneenne. 63
B.1.a. ICERD ..ot 64
B.1D. ICCPR et 72
B.1.C. ICESCR ..ottt 75
B.1.d. Egyptian 2010 UPR Process .........ccccceevveriieenienieenieennnenns 77
B.1.e. Egyptian 2014 UPR Process .........ccceeeevveeieenieniieniieeieene 80

B.2. The Accordance of Egypt's Conducts to Its Human Rights

Duties under the African Charter on Human and Peoples' Rights ...... 85

B.3. The Accordance of Egypt's Conducts to the Rights of

Indigenous People under UNDRIP ........ccccoocviiiiiniiiiiiiicieeeeee 88

B.4. The Accordance of Egypt's Conducts to the Nubians' Right to

Return under UN Guiding Principles on Internal Displacement ........ 93

C. ADDRESSING THE NUBIANS' ISSUE: AVAILABLE MECHANISMS UNDER

EGYPTIAN NATIONAL LAWS, AFRICAN CHARTER ON HUMAN AND

PEOPLES' RIGHTS AND UNITED NATIONS ...cccuvviiiiiiiiieeeeiieeeeecrieeeeeireeee e 93
C.1. National Council for Human Rights ..........ccccceeeieniiiviiniineen. 94

Xii



Pfresidential Decree on Forbidden and Restricted Areas Along Egyptian Borders: Egypt's Miscarriage
o]
Its International Human Rights Duties
GISELLA ARDEN SAMUDIONO, Rangga Aditya Dachlan, S.H., LL.M.
UNIVERSITAS

GADJAH MADA Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/

C.2. The Supreme Constitutional Court ..........c.ceeceeevieenieeciieneenreennen. 95
C.3. African Commission on Human and Peoples' Rights .................. 97
C.4. Human Rights Council ..........cccooiiriiiiniiiiiiiecieeieccee e 100
C.5. Egyptian 2019 UPR Process .........cccceevieeeiienieeiienieeieeeeeve e 101
C.6. Sustainable Resettlement and Reintegration in Third Area.......... 108

CHAPTER V: CLOSURE

AL CONCLUSION ...ouiiiiiiiiiieeeeiieeeeeeiteeeeesteeeeeessreeeessseeeeesssseeesenssseeeesnaseeeens 110
B. RECOMMENDATION ....cccciutiiiiiiiiiieeesirieeeeitreeeeeitseeeesaseesessssseessnsssesesnnns 114
BIBLIOGRAPHY ...t Xvi
APPENDICES

APPENDIX 1 oottt et e e et e e neeeeans XXViii
Presidential Decree Number 444 of 2014 (Arabic)

APPENDIX 2 .oiiitiieitieeeiee e et e ettt e et e e etaeeetaeeetaeesasaeesasaeeaseesnseeenseesaneeennnes XXiX

Egyptian Constitution of 2014 (English)

xiii



