
TABLE OF CONTENT 

 

TITLE PAGE ................................................................................................. ....... i 

APPROVAL PAGE ....................................................................................... ...... ii 

ACKNOWLEDGMENT PAGE…………………………………………......... iii 

STATEMENT OF AUTHENTICITY ......................................................... ..... iv 

PREFACE ....................................................................................................... ..... v 

TABLE OF CONTENT ................................................................................. ...  vii 

LIST OF FIGURES ....................................................................................... ......xi 

ABSTRACT .................................................................................................... .... xii 

1. CHAPTER I INTRODUCTION ...................................................... ...... 1 

A. Background .................................................................................... ...... 1 

B. Research Question ......................................................................... ...... 5 

C. Purpose of Research ....................................................................... ...... 6 

D. Outcome of Research ..................................................................... ...... 6 

E. Originality of Research .................................................................. .....  7 

2. CHAPTER II CONCEPTUAL FRAMEWORK ............................ ...... 9 

A. Overview to International Dispute ................................................. ...... 9 

B. Dispute Settlement under International Law……………………....... 11 

1. General Principle of the International Dispute Settlement…... .... 11 

2. Methods of International Dispute Settlement .......................... .... 14 

a. Pacific settlement of disputes ............................................... .... 14 

1) The diplomatic means of settlement ............................. .... 14 

A Legal Analysis on the Dispute of Paracel Islands and the Compulsory Dispute Settlement
Mechanism
under UNCLOS
VENTY INDAH UTAMI, Prof. Marsudi Triatmodjo, SH., LLM.
Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/



a) Negotiation ............................................................. .... 14 

b) Mediation ................................................................ .... 16 

c) Good Offices .......................................................... .... 17 

d) Inquiry .................................................................... .... 18 

e) Conciliation ............................................................ .... 18 

2) The legal means of settlement ...................................... .... 20 

a) Arbitration ............................................................. .... 20 

b) Adjudication .......................................................... .... 22 

(1) International Court of Justice (ICJ) ................ .... 22 

(2) International Tribunal for the Law of the Sea 

(ITLOS)……………………………………....... 26 

b. Forcible (Coercive) Settlement of Dipsutes ........................ .... 31 

1) Reprisal and Retaliation ............................................... .... 32 

2) Embargo and Boycott ................................................... .... 33 

3) War ............................................................................... .... 34 

C. Overview to the Law of the Sea ..................................................... .... 35 

1. Historical Background .............................................................. .... 35 

2. Semi-Enclosed Sea Regime ..................................................... .... 39 

3. The Dispute Settlement System under UNCLOS .................... .... 41 

3. CHAPTER III RESEARCH METHODOLOGY……………........ 45 

A. Type of Research………………………………………………....... 45 

B. Type of Legal Research………………………………………......... 47 

1. Primary Legal Sources…………………………………….......... 47 

A Legal Analysis on the Dispute of Paracel Islands and the Compulsory Dispute Settlement
Mechanism
under UNCLOS
VENTY INDAH UTAMI, Prof. Marsudi Triatmodjo, SH., LLM.
Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/



2. Secondary Legal Sources…………………………………........ 48 

3. Tertiary Legal Sources……………………………………........ 48 

C. Data Collection Methods……………………………………......... 49 

D. Data Analysis…………………………………………………...... 49 

4. CHAPTER IV ANALYSIS…………………………………......... 51 

A. Overview to Paracel Islands Dispute……………………........ 51 

1. Overview to South China Sea………………………......... 51 

2. Overview to Paracel Islands…………………………....... 55 

3. Claim by States………………………………………....... 57 

a. China……………………………………………......... 57 

b. Vietnam…………………………………………........ 65 

4. Current Situation……………………………………........ 67 

B. Analyzing the Main Legal Problem of Paracel Islands…........ 71 

1. Territorial Sovereignty………………………………....... 72 

2. Historic Waters and Historic Title under International Law 

 ...........................................................................................  76 

3. Regime of Islands……………………………………....... 84 

4. The Main Legal Problem of Paracel Islands…………...... 91 

C. The Dispute Settlement Mechanism under UNCLOS in Accordance 

with the Dispute of Paracel Islands………………………...... 93 

1. Diplomatic Settlement………………………………........ 95 

a. Exchange of Views………………………………...... 95 

b. Dispute Settlement by Third Parties……………........ 99 

A Legal Analysis on the Dispute of Paracel Islands and the Compulsory Dispute Settlement
Mechanism
under UNCLOS
VENTY INDAH UTAMI, Prof. Marsudi Triatmodjo, SH., LLM.
Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/



c. The Enhancement of the Cooperation on the Regional Level 

…………………………………………………......... 102 

d. Cooperation under the Regime of Semi-Enclosed Sea ...... 

……………………………………………….……… 105 

2. Legal Settlement………………………………….…....... 109 

a. International Tribunal for the Law of the Sea (ITLOS) 

……………………………………………….….......  111 

b. International Court of Justice (ICJ)……….…….......  117 

c. Arbitral Tribunal constituted in accordance with Annex VII 

…………………………………………….…….......  123 

d. Special Arbitral Tribunal constituted in accordance with 

Annex VIII……………………………….…….......  128 

3. The Shortages of the Dispute Settlement Mechanism under 

UNCLOS……………………………………………..... 130 

a. The limitations and restrictions on compulsory binding 

dispute settlement…………………………….......... 130 

b. There is no procedure to ensure the implementation of 

judgment………………………………………........ 135 

3. CHAPTER V CONCLUSIONS AND RECOMMENDATIONS.. 140 

A. Conclusions……………………………………………….....  140 

B. Recommendations……………………………………….......  142 

BIBLIOGRAPHY………………………………………………………...  144 

	

A Legal Analysis on the Dispute of Paracel Islands and the Compulsory Dispute Settlement
Mechanism
under UNCLOS
VENTY INDAH UTAMI, Prof. Marsudi Triatmodjo, SH., LLM.
Universitas Gadjah Mada, 2017 | Diunduh dari http://etd.repository.ugm.ac.id/


