Legal Analysis on an Indonesian Civil Court Practice Against the Prohibition of Excessive Formalism
by the European Convention on Human Rights
BERNADETHA MARIA A P, Dr. Heribertus Jaka Triyana, S.H., LL.M., MA.

Universitas Gadjah Mada, 2020 | Diunduh dari http://etd.repository.ugm.ac.id/

UNIVERSITAS
GADJAH MADA

TABLE OF CONTENTS

APPROV AL ...ttt ettt sttt st i
STATEMENT OF ANTI-PLAGIARISM......cocoiiiiieieeeeeeeeeeee et il
ACKNOWLEDGEMENTS ..ottt v
TABLE OF CONTENTS ..ottt v
ABSTRACT ...ttt ettt sttt e st ae e vii
INTISARI ..ottt sttt ettt sttt e saeens viii
CHAPTER I: INTRODUCTION ...cucovieinsensensunsunssnssessessessesssssasssssssssssssssssssssans 1
A, Background .........ccoooiiiiiiiiie e 1
B. Research QUESHIONS .......cccuiiiiiiiiiiie ettt 4
C. Purpose of RESEArCH .......ccuieiiiiiiiiiieieeieee e 5
D. Originality 0f RESEArCh ........cceeviiiiiiiiiieiieciteeeee et 6
E.  Benefit of ReSEarch ........ccooceoviiiiiniiiiiiiiiicceeeeee e 9
CHAPTER II: THEORITICAL REVIEW ....iiiinnnniicnnsnniccsssnsicsssssssssssnans 11
A. European Convention on Human Rights..........cccocovieiieniiiiiiniiiiicieeee, 11
B. European Court of Human Rights...........cccoociiiiiiiiiiiiicee, 13
C. Contentious Lawsuit according to Indonesian Law ...........cccccceeviieniiennennen. 20
D. Role of National Courts in International Law...........ccceecvevviieniiniiieneenieenen. 37
CHAPTER III: RESEARCH METHODOLOGY ..cuuutiicennnniccsssnnnicssssassecssnnns 46
A. Type of Legal Research ..........cccccoevieiiiiiiieiiieiieiecieeeeeee e 46
TYPE OF DALA...coeetiiiiieiieee ettt st saee e 46
C. Data Collection Method ..........cccueeriiiiiiiiiieiieeieeitese e 48
D.  Data ANALYSIS c..eeeiieiiieiieie ettt et nees 49
CHAPTER IV: RESEARCH RESULT AND ANALYSIS ...ccoovviieeinvnereccscnnns 51
A. Binding power of the principle of prohibition of excessive formalism to
INAONESIA ..ttt sttt st 51
Al. International Covenant on Civil and Political Rights (ICCPR) ................ 51
A2.  ICCPR and INAON@SIa.......cc.ceeuieiiiriiieiieniieeieesiie et 53

A3, ICCPRand ECHR.......ccccocooiiiiiiiiiicicicccseneeeee e 54



Legal Analysis on an Indonesian Civil Court Practice Against the Prohibition of Excessive Formalism
by the European Convention on Human Rights
BERNADETHA MARIA A P, Dr. Heribertus Jaka Triyana, S.H., LL.M., MA.

Universitas Gadjah Mada, 2020 | Diunduh dari http://etd.repository.ugm.ac.id/

va

UNIVERSITAS
GADJAH MADA

B. The practice of dismissing a lawsuit, which contains both claims of breach of
contract and tort, based on obscuur libel against the definition of excessive

FOIMALISIN oo 58
B1. Cases IN INAONESIA........oooiiiiiiiii 58
B2.  Analysis of cases: legitimate aim..........cccceeevuierieeiiienienieenie e 65

CHAPTER V: CLOSURE......uuuuueeeeereecrernnneeseersecsssssssssssssessessssssssssssasasssssssssssses 1 1
AL CONCIUSION. ceeeeieieiiieeeeeeeeeeeeeeeeeeeeeee s 71

B.  ReCOMMENAAtION. .....coiiiiiiiiiiiiiiiieeeeeeeeeeeeee e 72



