UNIVERSITAS
GADJAH MADA

Legal Analysis of Article XXI(b)(iii) GATT: WTO Jurisprudence and the Implications for Climate
Emergency Policies
Maria Bernadetha Molas Harman, Prof. Mohammad Hawin, S.H., LL.M., Ph.D.

Universitas Gadjah Mada, 2024 | Diunduh dari http://etd.repository.ugm.ac.id/

TABLE OF CONTENTS

ENDORSEMENT ...ttt i
APPROVAL ..ttt i
STATEMENT OF ANTI-PLAGIARISM.....ccoiiiiiiee e iii
ACKNOWLEDGEMENTS ... iv
TABLE OF CONTENTS. ...ttt vi
ABSTRACT e iX
INTISARI <ttt st X
CHAPTER L e 1
INTRODUCTION . ...ttt 1
N = 7= Tot (o | (o] ¥ o RS S 1
B. ReSearch QUESTIONS .........ccouiiieiiiiesiee e 6
C. PUrpose 0f RESEAICHN..........ccviiiiiercie e 6
D. Guarantee of AUthENTICITY ........cccoviiiiiii s 6
B, BeNEit .o 10
CHAPTER o 12
THEORETICAL REVIEW ... 12
A. The General Agreement on Tariffs and Trade (“GATT”) 1994 ......... 12
L. OVEIVIBW ..ottt bbbt 12
2. Non-Discrimination Principle in the GATT ......ccociviiiiie i 13

3. Potential Inconsistencies between Climate Mitigation Trade Measures
and the GATT’s Non-Discrimination PrinCiple...........cccooevniiinnniinenn 16
4. Nexus with Other AQreemMENTS .........ooeriririnierieiere e 18
B. General Exceptions under Article XX GATT ..o, 20
C. Security Exceptions under Article XXI GATT ..o 22

Vi



Emergency Policies
Maria Bernadetha Molas Harman, Prof. Mohammad Hawin, S.H., LL.M., Ph.D.

Universitas Gadjah Mada, 2024 | Diunduh dari http://etd.repository.ugm.ac.id/

UNIVERSITAS
GADJAH MADA

L OVEIVIBW ittt sttt sttt n et e e nae s 22
2. Self-judging CharaCteristiCs ..........ccoerereriniiiniee e 23
3. Actions under Article XXI(D) GATT ..oovviiieieeeee e 24
N L] 1 o= [ o RSP 27
D. Global Climate EMErgencCy .......ccccceoiieiiiiiieiie e ee e sree e 27
I O 1Y T 1 OSSPSR 27
2. Nexus with ‘Security Risk’ ..o 28
3. Vienna Convention on the Law of Treaties as a Rule Interpreting Article
XX129
CHAPTER T oottt 32
RESEARCH METHOD ..ottt 32
A, Type OF RESEAICN ... 32
B. Research APProach..........cccoeiiiiiiiiiiccc e 32
C. Stages 0f RESEAICN.......coiiiiice s 33
D. Data ANAlYSIS.....ccciiiiiieiicie e 34
CHAPTER TV ottt sttt 36
RESEARCH RESULT AND ANALYSIS.....ccoooiiiiiee e, 36
A. Interpretations of Article XXI(b)(iii) GATT by Previous Panels........ 36
1. General Rule of Interpretation..........cccccocveveiieieeie e 36
2. Panel in Russia - Measures Concerning Traffic in Transit .................... 39
3. Panel in United States - Certain Measures on Steel and Aluminum...... 42
4. Panel in Saudi Arabia - Measures Concerning the Protection of
Intellectual Property RIGNTS .......cvoiiiee e 44
5. Panel in the United States - Origin Marking Requirements................... 47
G T ©0] 0] 1] (o] o USSP 50

B. The Extent of Utilizing Article XXI(b)(iii) GATT for Global Climate
EIMEIGENCY .. 52
1. The ‘Self-Judging’ Nature of Article XXI(b)(111).....ceceervrriverrieriiieennns 53

vii

Legal Analysis of Article XXI(b)(iii) GATT: WTO Jurisprudence and the Implications for Climate



Emergency Policies
Maria Bernadetha Molas Harman, Prof. Mohammad Hawin, S.H., LL.M., Ph.D.

Universitas Gadjah Mada, 2024 | Diunduh dari http://etd.repository.ugm.ac.id/

UNIVERSITAS
GADJAH MADA

2. A Threat to States’ Essential Security Interest...........ccoceevvviiiiiiiinnnnn. 54

3. Potential Inclusion of Global Climate Emergency as an ‘Other

Emergency in International Relations” ..........cccoooiiiiiiiiiiii i 60

4. Challenges in Invoking Article XXI(D)(11) ...ccovvvvveeieniieiieicceee, 62

5. Resulting Implications and Possible Solutions .............ccccceeveviiiienenne. 65

G T O0 o] 11 (o] o OSSP 71
CHAPTER Voot st ettt 74
CLOSURE ...ttt ettt re e ne e 74
AL CONCIUSION. ...ttt ettt ne e 74
B. ReCOMMENALION ..o e 75
BIBLIOGRAPHY ..ot 78

viii

Legal Analysis of Article XXI(b)(iii) GATT: WTO Jurisprudence and the Implications for Climate



	TITLE
	ENDORSEMENT
	APPROVAL
	STATEMENT OF ANTI-PLAGIARISM
	ACKNOWLEDGEMENTS
	TABLE OF CONTENTS
	ABSTRACT
	INTISARI
	CHAPTER I INTRODUCTION
	A. Background
	B. Research Questions
	C. Purpose of Research
	D. Guarantee of Authenticity
	E. Benefit

	CHAPTER II THEORETICAL REVIEW
	A. The General Agreement on Tariffs and Trade (“GATT”) 1994
	1. Overview
	2. Non-Discrimination Principle in the GATT
	3. Potential Inconsistencies between Climate Mitigation Trade Measures and the GATT’s Non-Discrimination Principle
	4. Nexus with Other Agreements

	B. General Exceptions under Article XX GATT
	C. Security Exceptions under Article XXI GATT
	1. Overview
	2. Self-judging characteristics
	3. Actions under Article XXI(b) GATT
	4. Notification

	D. Global Climate Emergency
	1. Overview
	2. Nexus with ‘Security Risk’
	3. Vienna Convention on the Law of Treaties as a Rule Interpreting Article XXI


	CHAPTER III RESEARCH METHOD
	A. Type of Research
	B. Research Approach
	C. Stages of Research
	D. Data Analysis

	CHAPTER IV RESEARCH RESULT AND ANALYSIS
	A. Interpretations of Article XXI(b)(iii) GATT by Previous Panels
	1. General Rule of Interpretation
	2. Panel in Russia - Measures Concerning Traffic in Transit
	3. Panel in United States - Certain Measures on Steel and Aluminum
	4. Panel in Saudi Arabia - Measures Concerning the Protection of Intellectual Property Rights
	5. Panel in the United States - Origin Marking Requirements
	6. Conclusion

	B. The Extent of Utilizing Article XXI(b)(iii) GATT for Global Climate Emergency
	1. The ‘Self-Judging’ Nature of Article XXI(b)(iii)
	2. A Threat to States’ Essential Security Interest
	3. Potential Inclusion of Global Climate Emergency as an ‘Other Emergency in International Relations’
	4. Challenges in Invoking Article XXI(b)(iii)
	5. Resulting Implications and Possible Solutions
	6. Conclusion


	CHAPTER V CLOSURE
	A. Conclusion
	B. Recommendation

	BIBLIOGRAPHY



